ADVANCEMENTS. 

1. Where a father put into 
the possession of his son a 
slave, not as an advance- 
ment, but expressly as a 
loan, and the slave remain- 
ed several years in the 


possession of the son, with- 
out any claim on the part 
of the father, and then the 
Slave died, and afterwards 
the father died intestate ; 
Held that the slave was 
not an advancement, but 
the value of the hire of 
the slave, while in the son’s 
possession, was an ad 
vancement. Hanner v. 
Winburn. 142 
. Afather sold to one of his 
sons a tract of land and 
took his bonds for the pur- 
chase money. Afterwards 
he surrendered one of the 


bonds to his son, and then | 


died intestate; Held, that 
the amount of the bond so 
surrendered was an ad- 
vancement to the son.— 
Ted. 





:3. In the case of advance- 


ments, interest should not 
be calculated on them 
from the time of the intes- 
tate’s death ; as the admin- 
istrator is not chargeable 
with interest on the assets, 
until two years after that 
period. Ibid. 


. Where an advancement 


ofa slave has been made 
to a son by a father, who 
died intestate, and the 
slave dies in the lifetime 
of the father,the son shall 
be charged with the valu- 
ation of this negro, as a 
a part of his advancement 
in the distribution of the 
intestate’s estate. Ifslaves 
advanced increase, the 
child has the benefit ; ifa 
loss happens, it falls on the 
child. Walton v. Wal- 
ton, 138. 


. A. died intestate, in 1848 


leaving a widow and six 
children surviving him, 
to-wit: John, Susan, Ra- 
chel, Temperance, Eliza- 
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beth and Dolly. Three 
other children died in his 
lifetime, Sarah, Mary and 
Rebecca, each of whom 
left children, surviving the 
intestate. The intestate 


in his lifetime gave and _ 
conveyed to John two | 
slaves, and a tract of land | 
in fee. The slaves were | 
of less value than one | 
tenth part of his personal | 


estate; but they and the 
land together exceeded one 
ninth of the whole estate, 
real and personal. 


intestate also by deed con- 
veyed certain slaves to 
his daughters. He also 
put other slaves, without 
conveying them in posses- 


sion of his three daughters, 
who afterwards died in his 
lifetime, and after their 
death conveyed them to 
his daughters’ children re- 
spectively. There is a 
surplus of money and 
slaves remaining for dis- 
tribution. bid. 

. Held, first; that the grand- 
children, taking in right of 
their mothers, were not 
bound to bring into hotch- 
pot the slaves put in pos- 
session of, but not convey- 
ed to, their mothers, but 
conveyed to themselves, 
but they were bound to 
bring in those conveyed to 
their mothers respectively. 

_ Thestatute of distributions 

‘is-restricted to gifts from 

@ parent to a child, and 

does not include donations 
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to grand children. Ibid. 


7. Held, secondly ; that un- 


der the act of 1844, ch. 
51, in the distribution ot 
the personal estate of an 
intestate among his child- 
ren or those who represent 
them, advancements, made 
to one of the children, of 
real as well as of personal 
- , are to be brought 

y such child into hotch- 
pot, even where the intes- 
tate has not died seized of 
any real estate; and that 
in this case, John, having 
received in real or person- 
al property more in value 
than his share of the per- 
sonal estate remaining for 
distribution, is entitled to 
claim nothing more. Ibid. 

. Held, thirdly ; that though 
the widow is entitled to 
the benefit of advance- 
ments of personalty, made 
to the children; yet she is 
not entitled to any benefit 
from advancements of real 
property. but, in estimating 

er distributive share, ad- 
vancements of personalty 
are alone to be reckoned. 
Ibid. 

. Held, therefore, that, in 
this case, the widow’s share 
is to be first ascertained, 
upon the basis of a divis- 
ion of the personalty, by 
itself (including partial ad- 
vancements,) between her 
and all the children, ander 
the act of 1784; and after 
taking out her share, the 
remaining fund is divisi- 









ble among the other eight 
children or such of them 
as were not fully advan- 
ced, and their representa- 
tives. Ibid. 


ARBITRATION AND A- 


WARD 


1. The object of ‘a submis. 


sion to an arbitration, is 
to put an end to litigation, 
and therefore, the award 
must be final; and if it is 
not final, and thus the ob- 
jects of the arbitration not 
completely answered, the 
consideration of the agree- 
ment fails, and either party 
may insist upon setting it 
aside, and claim the right 
to stand in statu quo.— 
Patton v. Baird. 255 


. Where the arbitration is 


arule of Court, there is a 
further reason, that, unless 
the award be final, the 
Court cannot enforce it. 
In this State, judgments 
are entered upon such a- 
wards, and the parties are 
then out of Court. Ibid. 


3. After an award has been 


made, the arbitrators are 


functi officio, and have no 


more power to alter it than 
a jury have tochange their 
verdict, after it is rendered, 
and they dicharged. bid. 


. Arbitrators are no more 


bound to go into particu- 
lars, and assign reasons for 
their award, than a jury 
are for their verdict.— 
Their duty is best dischar- 
ged by a simple announce- 
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2. The Court does not favor 
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ment of the result of their 
investigations. Ibid.’ - 


BILL AND ANSWER. 


1. The plaintiff in Equity 


must, to entitle himself to 
a decree, sustain his own 
allegations. It will not be 
sufficent for him to rely 
upon any equity, disclos- 
sed in the answer, other 
than that alleged in his 
bill. Melvin v. Robinson. 

80 


the “splitting up of suits” 
unless there are several 
persons having distinct 
rights, and prejudice may 
result from the fact of the 
investigation being made 
too complicated. And 
where the plaintiff's rights 
stand upon the same foot- 
ing, and the matters char- 
ged constitute in fact but 
one transaction, he ma 

unite them all in one bill. 
Rasbery v. Jones, 146. 


3. Where a person files a bill 


to set aside an usurious 
contract, ry —_ submit 
te have the whole agree: 
ment annulled and to be 
restored to his original 
condition. Therefore he 
cannot claim to be relieved 
from the usury, and at the 
same time to be benefitted 
by the extension of credit 
for which the usurious in- 
terest was stipulated. Jbid. 


BILL TO PERPETUATE 


TESTIMONY. 


1. One cannot be allowed to 
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call for the title papers of 
another, under whom he 
sets up no title nor inter- 
est in himself, except that 
he may, possibly, at some 
time find it convenient to 
use them in an action at 
law, as evidence against 
those having them in pos- 
session, udon a collateral 
matter. Baztcr v Farmer, 

239. 
2. Bills to perpetuate testi- 
mony only lie, when the 
evidence relates to legal 
rights, which cannot be 
tried immediately, by rea- 
son of the impediment of 
a prior legal title, outstan- 
ding in the defendant or 
some one else. Ibid. 


BONDS ayo NOTES. 

When a note or bond is as- 
signed, after it becomes 
due, the assignee, though 
for valuable consideration, 
and without notice, holds 
it subject to all the equi- 
ties, which the debtor has 
against the assignor. Jos- 
teller v Bost, 39. 


CONTRACTS. 

. Equity never gives relief 
upon an executed contract 
except on the ground of 
accident, mistake or fraud. 
Murray v King, 19 

2. Where the feme plaintiff 

had conveyed her estate 

in dower to the defendant 
and he had covenanted, in 
consideration thereof, to 
support her, He/d, that, if 
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he failed to do so, she evuld 
not set aside the whole 
contract, but must resort 
to her remedy at law for 
damages. Ibid. 


. Where A claimed title to 


a slave as a legatee, and 
one of the other legatees 
conveyed certain other 
slaves to A in considera- 
tion that he would suffer 
the slave claimed by him 
to be sold as a part of the 
fund for distribution, and 
it turned out* that A was 
not in fact entitled to such 
slave, the agreement that 
the slave should be so sold 
did not form a valuable 
and sufficient considera- 
tion for the slaves convey- 
ed by the other legatees. 
Motley v Motley, 211 


CREDITORS. 


Equity never interferes to 


aid one creditor against 
another, on the ground of 
mistake. Knight v Bunn, 

77 


DEEDS. 


. Where a bond has been 


given for the conveyance 
of land, and the adminis- 
trator of the obligor, after 
his death, executes a deed 
for the land, by virtue of 
our Statute, any equitable 
defence against the bond 
may be set up against the 
deed, which rests upon the 
bond. McCraw v Gwin, 

55 


. Where a deed is assailed 
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on the ground of fraud and 
the allegation is not made 
good, plaintiffs are not in 
general allowed to fall back 
upon any secondary equi- 
ty; and they are never al- 
lowed to doso unless such 
secondary equity is dis- 
tinctly set out in the bill 
and relied on as an alter- 
native, so as to give to the 
defendant full notice, and 
an opportunity to meet the 
bill in both its aspects.— 
Ibid. — 


DEVISES & LEGACIES. 
1. A testator devised to his 
son A, a certain tract of 
land, and to his son W, 
another tract, and directed 
that Ashould erect on W’s 
land a dwelling house, 
within ten years from the 
date of the will, and, to en- 
able him to do so, lent A 
the use of a negro man 
and a wagon and four hor- 
ses, for ten years. At the 
end of the ten years the 
house had been commen- 
ced, but was not finished, 
and what had been done 
was not done in a work- 
manlike manner; Held, 
that W was not entitled to 


recover from A the hire or | 
profits of the negro and | 
wagon, and horses, but | 
that he was entitled to re- | 
cover such a sum as would | 4. 


be sufficient to enable him 


to finish the house ina | 


workmanlike manner. 
Brown v Brown, 30. 





'2. A testatrix, in one clause 


of her will, devised as fol- 
lows: “I will that all the 
balance of my property, 
not herein disposed of, be 
sold by my executor, and 
after my debts paid, the 
proceeds of the sale to be 
divided into three divis- 
ions, one to A, one to B, 
and the third to be held by 
my executors for my ne- 
groes,” &c. By another 
clause she had directed her 
negroes to be emancipa- 
ted; and it had been deci- 
ded that the negroes and 
the fund given to them did 
not pass by the will, but 
fell into the residue; it was 
now held that these ne- 
groes, and the property be- 
queathed to them, consti- 
tuted the primary fund for 
the payment of debts. 

Kirkpatrick v Rogers, 44. 


. It is the general rule, that 


independent of any inten- 
tion of the testator, and 
without any particular 
charge on it,thelaw throws 
the burthen of paying the 
debts on property, as to 
which there is an intesta- 
cy, unless there be an ex- 
ception of it, or charge of 
the debt, &c., be fixed, by 
plain words or implication, 
on other property exclu- 
sively. Ibid. 

A mere charge of debts on 
a particular part of the es- 
tate will not exonerate a 
fund, on which there is a 
prior liability; for the 
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charge may as well be ta- 

ken, as making that fund 

auxiliary, as intending to 
place it in front. Ibid. 

. There must be something 
to change the order, in 
which, the law says, the 
different parts of the es- 
tate are applicable, when 
the testator does not direct 
otherwise. hid. 

. C, a woman, was entitled 
to a legacy of a life estate 
in two-thirds of a certain 
undivided number of 
slaves, und sold part of 
them, and with part of the 
— purchaseda 

ouse and lot. She after 

wards married B, who re- 
leased his interest in the 
house and lot to the lega- 
tee of the other undivided 
third of the siaves, and re- 
ceived a portion of the a- 
mount due for the price of 
the slaves sold by his wife. 
B then conveyed his inter- 
est in the “house and lot” 
to a trustee to secure cre- 
ditors; Held, that, as B 
had not elected to take the 
house and lot as part of 
his wife’s legacy; the deed 
to the trustee for creditors 
passed no title, iegal or 
equitable. Powell vy Mc 

Donald, 5s. 

. A testator bequeathed to 

his sons as follows: “I give 

and bequeath to my sons, 

A, B, C, and D, and their 

heirs, 440 acres of land ly- 

ing, &c., my twonegroes, 


&e., all of which I wish | 
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sold, and the proceeds to 
be equally divided among 
my said four sons, &c., af- 
ter my funeral expenses 
and debts are paid out of 
the same. Held, that the 
sons did not take such an 
estate in either the land or 
negroes, as was subject to 
execution or attachment, 
but they were only enti- 
tled to divide the proceeds 
of the sale of the property, 
which the executor was 
directed by the will to 
make. McLeran v McKe.- 
than, 70. 


. A testator devised to his 


son H, several tracts of 
land, and to his son John, 
several tracts of land, in- 
cluding the home place, af- 
ter the death of his wife. 
Iie gave to each ot his 
daughters, E and M, ane- 
gro woman and four chil- 
dren. He gave to his wife 
absolutely six negroes, and 
lent to her during her wid- 
owhood, four other ne- 
groes, and gave her horses, 
ploughs, cattle, &c., and 
Jent her the home planta- 
tion, with the privilege of 
fire wood and rail timber 
on any of his lands for the 
use of the plantation. He 
then directed as follows: 
“[ will that my negroes all 
to be hired out in com- 
mon, except those given to 
my wife and also loaned to 
her, and the hire and inter- 
est of my notes to go for 
clothing and educating of 
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my children, and the rest 
of my lands also.” At the 
time of the testator’s death, 
his son H. had just arrived 
at age. E. was 14, J. 10, 
and M. 8 years of age. 
Easton v Easton, 98. 
. Held, 1st, That the widow 
was entitled to the imime- 
diate possession of the ne- 
groes, and the stock, farm- 
ing utensils, &c., which 
were bequeathed to her; 
and also to the immediate 
ssession and use of the 
oa plantation; 2dly, 
That H., having arrived at 
age, was entitled to the 
immediate possession of all 
the land devised to him, 
and the one-fifth part of 
the undisposed of proper: 
ty, leaving the balance as 
a common fund for the sup- 
port and education of the 
three other children, to be 
applied to that purpose at 
the discretion of the exec- 
utor: 3dly, That when M. 
arrives al age or marries, 
she will be entitled to 
draw, out of the common 
fuud, the negroes given to 
her, and one-fifth of the 
property undisposed of: 
so, also, J., when he ar- 
rives at age, will be enti- 
tled to the land devised to 
him, subject to the life es- 
tate of his mother in the 
home place, and to one- 
fifth of the undisposed of 
property ; and 4thly, that 
when M. arrives at age or 
marries, she will be enti- 





tled to the negroes given 
to her, and one-fitth of the 
property undisposed of; 
and the widow will then 
take the remaining fifth of 
the property undisposed 
of. Ibid. 


10. A gift by will of a negro 


woman and her increase 
does not include the child- 
ren born in the life time 
of the testater. Turnage 
v Turnage, . 127 


11. A, by one clause of his 


will, devised as follows: 
“T leave to J. S. W. the 
use of the lot and improve- 
ments, whereon he now 
lives, until my son C. ar- 
rives to twenty one years 
of age, or for four years 
after my death; then I wish 
them sold, and the amount 
divided among, &c., on 
condition that he, the said 
J. S. W. will keep them 
in repair, and assist my 
wife in the management 
of the farm and settlement 
of my estate.” In anoth- 
er clause, the testator says, 
“I -hereby nominate and 
appoint my wife M, and 
my son C. W. W., execu- 
trix and executor to this 
my last will, (C to qualify 
when he arrives at twenty 
one years of age.”) And 
again the testator says, 
“ IT request the favor of my 
nephew, J. S. W. to at- 
tend to and assist my wife 
in her business, until my 
son C becomes capable of 
doing so, or longer, if nec- 
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essary, and to employ oth- 
er counsel and advice, 
when necessary, for which 
I wish tocompensate him.” 
The will was made in Ju- 
ly 1846, the testator died 
in 1848, and his son C ar- 
rived at age in March, 
1850. Held, that the de- 
vise to J. S. W. was only 
as a compensation for his 
services until C arrived at 
age and qualified as exec- 
utor, and that J.S. W.’s 
interest in the house and 
Jot terminated at that pe- 
riod. Skinner v_ Wood, 


131 | 


12. A_ residue of goods, 
which are given for life, 
with a remainder over, 
ought to be sold by the 
executor, and the luterest 
on the amount of sales 
should be paid to the Jeg- 
atee for lile, the principal 
being kept by the executor 
for the remainder men.— 
Jones v Simmons, 178 
13. When the property is 
delivered over to the ten- 
ant for life and by .him 
wasted or consumed, the 
remainder men are entitled 
in Equity to recover its 
value either from the ex- 
ecutor of the original tes- 
tator or from the executor 
of the tenant for life. Ibid. 
14. Where two clauses in a 
will are eatireiv inconsis- 
tent, one with auvother, the 
Jatter must prevail; but, 
to produce this effect, the 


two clauses must be en- | 
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tirely inconsistent and in. 
capable of reconciliation. 
Baird v Baird, 265 


15. Where a testator, in one 


clause of his will, directed 
that his wife should “have 
a decent and comfortable 
support to be derived from 
all his lands and _tene- 
ments,” and, in a subse- 
quent clause, devised to 
his son A in fee simple a 
part of his lands, and the 
clause proceeded, “sub. 
ject, nevertheless, to a 
charge of five hundred 
dollars, to be paid by him, 
his heirs, &c., to his broth- 
er Jaines M. Baird, as soon 
as he, the said James M. 
Baird, shali have comple- 
ted his studies, &c.; a 
good and sullicient vouch- 
er for the payment of the 
said sum of five hundred 
dollars, &c., shall vest in 
him, his heirs or assigns 
forever, a good, pure and 
absolute estate of inherit- 
ance in the said lands and 
tenements; Held, that, 
notwitstanding this charge 
in favor of James RK. Baird, 
the land so devised was 
also subject to its propor- 
tionate share of the charge 
in favor of the wife. bid. 


16. A testatrix devised as fol- 


lows : “I give and bequeath 
to my brother J. the other 
half of my estate, in trust 
for the benefit, mainte- 
nance and support of my 
daughter A., provided she 
beco:nes a widow and has 
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not a sufficiency for her 
support, during her life, 
and, at the time of her 
death (or should her situa- 
tion require it) to be equal- 
ly divided between the 
children of my daughter, 
Ann Steptoe, then alive, 
or their issue, and should 
either of them die without 
issue, then their part to be 
equally divided between 
the survivors or their is- 
sue. Harvey v Smith, 182. 
17. Heid, that there being no 
direction for an accumu- 
lation, the profits accruing 
during the covertare of A, 
belong io the next of kin 
of the testatrix. Jdzd. 

18, A testator bequeathed as 
follows: “ Thirdly, I de- 
sire that all the rest of my 
negroes may be divided in- 
to two equal parts. One- 
half of said negroes I give 
and bequeath to my grand 
children,” A, B, and UC, “to 
be divided between them 
as follows, viz: “to be e- 
qually divided between” 
the said A, B, and C.— 
“Fourthly, shouldeither of 
the said’ A, B, and C, “die 
before arriving at the age 
of twenty-one years, un- 
married, and without leav- 
ing a child or children, liv- 
ing at his or her death, I 
desire that the share of the 
one so dying shall go and 
belong to the survivor or 
survivors of them, and 
should all’ the said A, B, 
and C “die before arriving 

9 


wo 





at the age of twenty-one 
years, unmarried and with- 
out leaving a child or chil- 
dren, or the issue of such 
living at the death of the 
survivor of them, I then 
leave the half of the ne- 
groes, hereby bequeathed 
to them, to such person or 
persons as may be my next 
of kin, according to the 
Statute of distributions.” 
A attained the ageof twen- 
ty and married, and then-~ 
died in the lifetime of-the 
testator, leaving no issue, 
Hinton v Lewis, 184, 


19. Held, that the share be- 


queathed to A, did not sur- 
vive to B and C, but went 
to the next of kin to the 
testator. Lbid. 


20. A testator, by his will, 


gave and bequeathed “tg 

the heirs of S.G. six hun.’ 
dred dollars,” In another 
clause of his will he gave 

to A and B, “sons of W, 

five hundred dollars each,” 

and, in another clause, to 

the seven children of G. T. 

two hundred dollars each.” 

S. G. is still living. Tim- 

berlake v Harris, 188, 

Held, that the bequest to 

“to the heirs” of T. G. was 

void for vagueness and 

uncertainty. Jbid. 


21. A testatrix, by her will, 


devised as follows: “I de- 
sire that, at my decease, . 
after my just debts are 
paid, my property may be 
divided as follows: “To the 
Bible Society, Education, 
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Colonization and Home 
Missionary Societies, each 
five hundred dollars.” It 
was admitted by the claim- 
ants of the respective leg- 
acies, that the Bible and 
Colonization Societies 
were not described by their 
corporate names, though 
they were well known and 
called by the names used 
in the description—and so 
also as to the two other 
Societies. Taylor v Amer. 
Bible Society, 201. 


22. Held, by the Court, that 
the description not being 
correct on the face of the 
will, so as to designate 
with certainty who were 


the objects of her bounty, 
the legacies are void for 
uncertainty in the descrip- 
tion of the persons who 
were to take. Jbid. 

23. In the same will is the 
following clause: “As to 
my siaves, if 1 could any 
way effect it, I would 
emancipate them. I do 
not wish to entail slavery 
upon them. G. P. has been 
promised if I ever sold him 
to let him have a chance 
to buy himself. If this can 
be done, 1 desire it may, 
by his paying my estate 
one hundred dollars.” 
Held, that by this clause 
there is no direction for 
the emancipation of any 
of them. Ibid. 

24. A testator bequeathed 
and devised to each of his 
five children a large a- 
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mount of personal and real 
estate, “subject to the pay- 
ment of one hundred dol- 
lars,” each to A. B., when 
she should arrive at the 
age of eighteen. Held, that 
the duty of paying these 
sums of one hundred dol- 
lars to A. B. was not im- 
posed on the executor, but 
was a trust to be perform- 
ed by the children respec- 
tively. Phillips v Hum. 
hries, 206. 
31. When C. D. purchased 
some of the land and ne- 
groes so bequeathed, and 
with notice, he is liable, in 
default of the legatees and 
devisees, to pay to A. B. 
the proportion of her lega- 
cy which the legatees or 
devisees, from whom he 
purchased, were bound to 
contribute respectively,— 
the legacy of A. B. being 
a lien on such property. 
Ibid. 


EVIDENCE. 
. A deed in trust to secure 
creditors, thus described 
one of the notes intended 
to be secured; “A note 
to John Ricks for about 
twenty three hundred and 
fifty dollars, now in pos- 
session of D. A. T. Ricks, 
given several years since, 
to which Bennett Bunn, 
B. D. Battle and Robert 
Ricks are sureties.” Held, 
that parol evidence could 
not be received to shew 
that this description was 
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given by mistake, and that 
the note intended was as 
follows : “ $2412 26 cents. 
With interest from the 
10th of January, we or 
either of us promise to 
pay D. A. T. Ricks, guar- 
dian, two thousand four 
hundred and twelve dol- 
lars twenty six cents, for 
value received. Witness 
our hands and seals 18th 
February, 1849. Redmun 
Bunn, Bennett Bunn, D. 
B. Battle.” Knight v 


Bunn, 77 
Where a deed is attacked 
on the ground of fraud, it 
is competent to shew, in 
addition to the considera- 
tion expressed, the motives 
of the grantor in making 


the deed; such, for in- 
stance, as the relationship 
of the parties or the great 
degree of affection in the 
my for the grantee.— 

otter v Everett, 152 


EXECUTIONS. 

1. In order to pass a title to 
the interest of a remainder- 
man in personal property, 
sold under execution, it is 
necessary that the proper- 
ty should be present at the 
sale. Blanton v Morrow, 

47 

. The sheriff, who has an 
execution against a re- 
mainderman, has a right 
to seize the property in 
possession of the tenant 
for life and bring it to the 
place of sale. bid. 





EXECUTORS & ADMIN- 


ISTRATORS. 


1. If an administrator gives 


a preference to a creditor, 
who is not entitled to it, 
he commits a devastavit, 
and is chargeable for the 
same assets to another, 
whose debt is of higher 
dignity, or whose diligence 
gives him priority; and 
this, though it may have 
been done through an hone . 
est mistake. And the rule 
is the same in Equity, in 
this respect, as at law.— 
Moye v Albritton, 62. 


. Where A and B were co- 


sureties on a bond of C, 
and C died, and A admin- 
istered on his estate ;—. 
and then B, in a suit a- 
gainst A as administrator, 
recovered the amount of 
a debt due to B by the 
principal, A’s intestate, 
and fixed him with assets 
upon the ground that A 
had paid the debt toC vol- 
untarily, while B’s suit 
was pending ; and A alle- 
ged in a bill of injunction 
to restrain B from collect- 
ing his judgment, and for 
contribution, that he had 
no assets of his intestate 
out of which he could pay 
the debt to C, but that he 
paid the same out of his 
own funds, which was de- 
nied by B in his answer ; 
Heid, that the Court could 
not determine the question 
of contribution, until an 
account of the administra- 
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tion of A should be taken, 
and for that purpose a re- 
ference be had, and the in- 
junction continued over. 
Ibid. 


3. Where it is alleged that a 


note belonging to an es- 
tate, has been, fraudulent- 


~ jy and in breach of trust, 


transferred by the execu- 
tor, there must be an in- 


‘ quiry into the state of the 


assets; for if a balance 
was due to the executor to 
the amount of the note, it 
was not a fraud in him to 
appropriate it to the pay- 
ment of his own debt.— 
Ward v Turner, 73. 


4. Plaintiffs are not allowed 


to impeach a single item 


in the administration of 


assets. It can only be 
reached by a general ac- 
count, which will be final, 
not only asto the item 
particularly complained of, 
but as a settlement of a 
whole subject. Lbid. 


5, Where there are no debts 


due from an estate, it is 
the duty of the executrix 
to pay the legacies, with- 
out waiting for the expira- 
tion of the two years trom 
the death of the testator. 

Turnage v Turnage, 127. 


g. The statute allows two 


years to executors and ad 
ministrators to settle es 
tates, upon the supposition 
that many estates, which 
are complicated, cannot be 
settled in less time; but 
this is intended as an in- 


‘ 
INDEX. 





dulgence to them, and was 
by no means intended to 
confer on the residuary 
legatee the right to have 
the fund put out at inter. 
est for his benefit. Zbrd. 


_ A, by his will, bequeathed 


all his personal property to 
his widow. He died, leav- 
ing surviving him, his wide 
ow and eight children, who 
were born before the ma- 
king of the will, and one 
child born afterwards, for 
whom no provision had 
been made; Held, that the 
latter was entitled to one- 
tenth part of the personal 
estate, though no petition 
was filed by such child 
within the time prescribed 
by the Act of Assembly, 
the administratrix having 
herself filed this bill under 
the provisions of the Act. 
Alston v Alston, 172. 


. It is only through the me- 


dium of the personal rep- 
resentative, that Courts 
will interfere in the ad- 
ministration of a deceased 
person’s estate. Such re- 
presentative is the proper 
person to collect in the as- 
sets, and be answerable to 
those who may be entitled 
to them. Davidson v Potts, 


re 
law 


Therefore. one portion of the 


next of kin cannot sue an- 
other portion, in matters 
pertaining to an intestate’s 
estate, without having an 
administrator as a party. 
Ibid. 
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ynd it makes no difference 
that those who wish to 
sue, reside out of the State, 
and cannot procure letters 
of administration. Ibid. 

. An administrator may sell 
or pledge the effects, or dis- 
count a note belonging to 
the estate, and the party 
who deals with him will 
get a good title, provided 
he deal honestly; for the 
legal title is in the admin- 
istrator, and the purposes 
of the estate may require 
the representative thus to 
dispose of parts of it— 
Wilson v Doster, 231. 

10. But when one gets from 
the administrator, or other 
person acting in a fiducia- 
ry character, the trust fund 
or a part of it, as payment 
of the trustee’s own debt, 
that person cannot hold 
the fund from the cestui que 
trusi, any more than the 
original trustee could: for 
it is a clear fraud, in vio- 
lation of the obligations in 


the trust in ove of the par- | 


ties, and a concurrence in 
the fraud by the other, and 
both are equaily liable. 
Ibid. 

11. The next of kin could re- 
cover the assets so dispo- 


sed of, and the surety of 


the administrator, who has 
paid the claim of the next 
of kin, on account of an 
administrator becoming in- 
solvent, and having com 
mitted a derastavit, will 


be entitled to the same re- | 











313 


lief they could have had. 
Ibid. 

12. An executor has the le- 
gal title and the authority 
in law to sell slaves and 
other chattels of his testa- 
tor, and, unless the pur- 
chaser knows that the sale 
is not made for the purpo- 
ses of the estate, but mala 
fide for the purpose of a 
devastavit, he ‘gets a good 
title, as well in equity as 
atlaw. Polk v Robinson, 

235 


FEME COVERT. 

A feme covert, entitled toa 
separate estate in personal 
property, unless there be 
some clause of restraint of 
her dominion, may convey 
it and do all other acts in 
respect to it, in the same 
inanner, as if she were a 
Jeme sole, whether a trus- 
tee be interposed or not. 

Pearson, J., dissented.— 
Harris v Harris, lll 


FRAUD. 

1. The plaintiff was a poor 
ignorant old man, who had 
never had a law-suit. He 
was arrested on a ground. 
less charge of conspiracy 
at a Jate hour of the night, 
and having his fears exci- 
ted by the falsehood and 
artifice of the defendant’s 
agent, for the purpose of 
being released, executed a 
note for a certain sum. 
Hield, that this note was 
procured from him by fraud 
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and duress, and that he 
was entitled in Equity to 
have it cancelled. Mead- 
ows v Smith, 7 

2. It isas much against con 
science, to attempt to avail 
one’s self of the iniquity 
of an agent, after it is 
known, as if there had been 
preconcert. bid. 

3. Where a person frudulent- 
ly conveys property to an- 
other, with the view of 
defeating his creditors, 
Equity will not assist him 
to procure a reconveyance. 
Jones v Gorman, 21 

4. Mere inadequacy of price 
is no ground for setting 
aside a contract, unless it 
be such as amounts to ap- 
parent fraud, or the situa- 
tion of the parties be so 
unequal, as to zive one of 
them an opportunity of 
making his own terms. 
In such a case, Equity 
would not lend its aid to 
execute the contract; but 
leave the party seeking it 
to his remedy at law. 
Potter v Everett, 152 

. Where a tenant for life 
sold a negro, who was ta- 
ken out of the State to 
parts unknown, and sold 
by the purchaser ; Held, 
that, after the death of the 
tenant for lite, the remain- 
der-men, though they 
might have recovered dain- 
ages at law without shew- 
ing notice, yet, having 
shewn notice, they fix the 
purchaser with fraud, and 
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| 


upon that ground, are en- 
titled to recover in Equity 
the amount for which the 
negro sold, with interest, 
deducting an allowance for 
expenses, commissions, 
&c., Hales v Harrison, 


208 
. Whether a Court of Equi- 


ty would not have juris. 
diction in such a case, 
without showing notice, 
Quere. Ibid. 
INJUNCTIONS. 


. Injunctions to prevent per- 


sons from working a gold 
mine, to wkich the plain- 
tiff claims title, are not put 
upon the same footing with 
injunctions to stay execu- 
tions on judgments at law, 
where the legal rights of 
the parties have been ad- 
judicated. McBrayer v. 
Hardin, 2. 
In cases of the former 
class, where it appears, 
that, if the defendant’s al- 
legations be true, the in- 
junction can do them no 
harm, but, if the plaintiff's 
allegations be true, he may 
sustain an irreparable in- 
jury, the injunction should 
be continued to the hear- 
ing, that the facts may be 
investigated. Ibid. 


. A Court of Equity will 


restrain, by injunction, the 
assignor of an equitable 
clain from dismissing a 
suit at law, brought by the 
assignee in the name of 
the assignor. Deaver v El- 
ler, 24. 











grant a sequestration or 
ne exeat; but the facts 
must be set forth, to ena- 
ble the Court to see that 
those fears and apprehen- 
sions are well founded.— 
Lehman vy Logan, 296. 








LIMITATIONS-—-Srar. or. 
A Court of Equity can no 
more disregard a statute 
of limitation and repose, 
than a Court of Law can. 
Bailey v Carter, 282. 


MARRIAGE AGREE.- 
MENTS. 

1. Where an agreement in 
contemplation of marriage 
between A and B, the in- 
tended wife, (no trustee 
being interposed,) it was 
stipulated that B “shall 
have and hold (her prop. 
erty) the land, negroes, &c. 
to the only use and benefit 
of the said B, her execu- 
tors and assigns forever.” 
Held, that these words 
cannot be considered as 
amounting to a gift to her 
next of kin. Hooks v Lee, 

83. 

2. “Executors and adniinis- 
trators,” taken as words of 
purchase, cannot mean 
“next of kin. Jbid. 

3. lf there were nothing more 
in the deed, it would be 
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held clearly, that B, taking 
an absolute estate and dy- 







disposition thereof, the per- 
sonal estate would pass, 
according to law, tu her 







ing without making any | 


| 
' 
j 
| 
4 
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husband as her adminis- 
trator, or to such person 
as might administer for her 
husband. Jbid. 


4. But where, in the same 


<cct or agreement, it was 


or 


rther stipulated, “That I 
the said A do hereby 
assign, sell, deliver, alien 
and confirm, and have by 
these presents sold, aiien- 
ed, assigned, delivered and 
confirmed to the said B, 
all the right, title, estate, 
interest and benefit, which 
I may by law acquire, de- 
rive or receive, either in 
law or equity, in and to 
the (said) real and person- 
al estate, belonging to the 
said B, by reason of the 
said intermarriage:” it was 
held, hat A had thereby 
renounced and given up 
all right which he would 
otherwise have been enti- 
tled to, either in law or 
equity, after the death of 
his wife, as her husband, 
aad of course could claim 
none of the property, so 
secured, in that capacity. 
Ibid. 


. It was held, further, that 


this construction was not 
varied by the insertion, in 
the clause covenanting for 
further assurance, of the 
words “entirely to divest 
himself ot right, title and 
estate, in and to the land 
aud negroes, &c., so that 
he nor his creditors shall 
have any right to sell or 
contract the same. Ibid. 
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4. It has been repeatedly de- 
cided, that, on a motion to 
dissolve an injunction, it 
must appear that the an- 
swer fully meets the plain- 
tiffs Equity—it must pot 
be deficient in franknts, 
candor or precision, nor 
must it be illusory. Jbid. 
Equity will not enjoin a 
tenant for life from remo- 
ving the property, or com- 
pel him to give security 
for its forthcoming, wuless 
good ground be shown that 
it is in danger of being re- 
moved beyond the juris- 
diction of the Court. Cla- 
gon v Veasey, 173. 
Although, in general, 


tenant ivr life of slaves is 
entitled to the possession 


of them, yet it is a settled 
rule of the Court not to al- 
Jow them to be removed 


beyond the jurisdiction of 


the State. Cross vy Camp, 

193. 
Hence, when a tenant for 
life of slaves, living here, 
threatens to carry them 
away, or to seil them to 
another, se a view to 


their removal, a Court of 


Equity will lay them un- 
der injunction and bonds 
not to remove them, aad 
to have them forthcom- 
ing. Lbid. 

A man who is sued in an 
action of debt, and does 
not prove, on the trial at 
law, payments which he 
alleges he has made, can 
have no relief in equity, 


INDEX. 





. 


unless he can show some 
fraud or circumvention 
practised, to prevent his 
making the proof. Deaver 
v Erwin. 250. 


. In regard to new matter, 


introduced by a defendant 
in his answer to an injune- 
tion bill, there is this dis- 
tinction: Where the bill 
charges the receipt of mo- 
ney, and a general accoun- 
tability, and the answer 
admits the receipt, and 
seeks to account for the 
money by alleging its ap- 
plication to some particu: 
lar purpose, then the in. 
junction will not be dis- 
solved on the answer : but 
where the bill charges a 
payment on a particular 
account, and the answer 
denies that any payment 
Was made on that account, 
and accompanies the deni- 
al with an adinission that 
a certain sui was receiv- 
ed, as a payment on some 
other account; for there 
is no confession and avoid- 
ance by new matter, but a 
positive denial of the alle- 
gation, together with an 
explanation of a circum. 
stance, relied on to give 
color to the allegation.— 


lbid. 


10. The fears and apprehen- 


sious of a remainder man, 
that property in the hands 
of a tenant for life, will be 
destroyed or carried out of 
the State, are no sufficient 
grounds upon which to 
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6. By marriage articles it) 
was stipulated that all the 
“right, title and interest of 
the property, now belong-! 
ing to S, (the intended wife) | 
shall not be changed or so 
altered, as to become sub-; 
ject to the control of J; 
(the intended husband,) as; 
respects being subject to, 
the payment of any debts 
of the said J, which he} 
may now owe, or may| 
hereafter contract in any! 
way whatever, or be sub. | 
ject or liable to be sold by | 
the said J, to his use and, 
benefit, without the con- 
sent of the said S. Nev- 


! 


ertheless, the said J has 
full power and authority | 


to and the property of the! 


said S, at all times in such} 
manner as shall be most/| 
conducive to the said 8, 
and that a reasonable por -| 
tion of the property as, 
aforesaid shall * made | 
use of by the said J, for the! 
better support of the said) 
S.” Held, that the wife! 
had no power, by virtue of | 
these marriage articles, to} 
dispose of the property by 
will. Jones v Hurst, 134. 


MORTGAGES. 

. A mortgagor, who has not 
paid the amount of the mo- 
ney loaned on the mort- 
gage and admitted to be 
due, nor brought it into 
Court, cannot enjoin the 
mortgagee from collecting! 
the amount due, nor from! 

3 








recovering in ejectment 
the mortgaged premises, 
although the plaintiff alle- 
ges that the contract was 
usurious. Cunningham v. 
Davis, 


. A deed, absolute on its 


face, may be eonverted in- 
to a mere security for‘mo- 
ney lent, by an allegation 
that such was the inten- 
tion, and that the condi- 
tion was omitted by mis- 
take or by surprise, or by 
the fraud or oppression of 
the party who procured 
its execution, provided the 
allegation is clearly. estab- 
lished by parol evidence, 
of admissions and declara- 
tions of the party, aided 
and confirmed by facts and 
circumstances. Sellers vy. 
Stalcup, 13. 


. Where, in a case of that 


kind, the admissions of the 
party were proved, and his 
answer to a bill filed a- 
gainst him was unfair and 
equivocal,.and where it 
was also proved that the 
sum paid was grossly in- 
adequate as a considera- 
tion for an absolute sale-~ 
that the plaintiff was in 
need of money, and was 
in the power of the defen- 
dant, who held executions 
— him—and that the 
plaintiff retained posses- 
sion for some short time, 
made a contract to sell the 
land, and put a tenant in 
possession to hold for him, 
who did so, until the de- 
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fendant expelled him :— 
Held, that under these cir- 
cumstances, the deed 
should be held merely as 
a security for the money 
actually advanced. Ibid. 

. Where it was complained 
that a deed, which appear- 
ed on its face to be for an 
absolute sale of land, was, 
in reality, intended as a 
mere security for money 
loaned or advanced, it was 
held by the Court, that the 
following facts established 
by the proofs, were entire- 
ly inconsistent with the 
fret of an absolute sale, 
and showed that the con- 
veyance could only have 
been intended as a mort- 
gage; Ist, that the con- 
sideration expressed, was 
Jess than one third the val- 
ue of the land; and the 
grantor could then have 
sold it for the value; 2dly, 
under the same arrange- 
ment,under which the land 
was conveyed, and about 
the same time, the grantor 
took a bill of sale, absolute 
on its face, for some per- 
ishable property, as corn, 
&c., and it is admitted this 
was only security for the 
loan of money; 3dly, The 
grantor remained in pos- 
session of the land for near- 
ly two years before it was 
claimed by the grantee, 
without any charge of 
rent; 4thly, the sum paid 
_on the mortgage of the 
perishable estate exceeded 
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the amount due on that 
mortgage; 5th, The pre- 
cise and peculiar fraction 
in the sum alleged as the 
value of the land, and the 
purchase money, $31.40. 
Kemp v Earp, 167. 


. A executed a mortgage to 


B, to secure the payment 
of a certain debt due from 
A to B, and also transfer. 
red to B, without endorse. 
ment, four notes ona third 
person. B, at the same 
time, executed a deed, in 
which it was stipulated 
that “B should not call on 
A, or hold him liable, un- 
til the insolvency or ina- 
bility to pay of the obli- 
gors is ascertained by le- 
Gy process.” Burion v. 

Vheeler, 217. 


. Held, that the mortgage 


and the deed being execu- 
ted at the same time, must 
be construed together.— 


Ibid. 


. Held, further, that collec- 


tion by legal process refer- 
red only to a judgment and 
execution at Jaw, and that 
the party was not bound 
to resort to a court of equi- 
ty, to remove any impedi- 
ments to a satisfaction of 
a judgment and execution 
at law, such as fraudulent 
convevanees, or the like. 
Ibid. 


. Where a party executes 


a deed, knowing it to be 
absolute, it must be held 
to be absolute, unless 
strong and clear proof can 
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be adduced of mistake or 
imposition. Elliott v Mazx- 
well, 246. 
9. To turn an absolute deed 
into a mortgage, on the 
ground of inadequacy of 
price, the price must be 
grossly inadequate. Ibid. 
10. The time fixed in a stat- 
ute, as a bar to the redemp- 
tiou, in the case of an ex- 
press mortgage, specifying 
a day of forfeiture, must 
also be applied to a right 
of redemption, arising by 
construction of a Court of 
Equity, and the time must 
be computed from the ac- 
cruing of the right to sue. 
Bailey + Carter, 282. 
11, The principles in rela- 
tion to dealings between 
trustee and cestui que 
trust, as adopted by Courts 
of Equity, do not apply to 
the case of mortgagor and 
mortgagee. Dependence 
and the duty of protection 
are not involved in this re- 
lation, and they may deal, 
subject only to the ordina- 
ry principles; with this 
difference, that the relation 
is a circumstance, which 
always creates suspicion, 
and aids in the proof of an 
allegation of oppression 
and undue advantage, 
when there is a gross in- 
adequacy of price, and oth- 
er circumstances tending 
to show fraud. Chapman 
v Mull, 292. 
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PARTIES. 

Where a mortgagee, or 
one for the security of 
whose debt or responsibil- 
ties a deed of trust is giv- 
en, dies, his personal rep- 
resentative is an indispen- 
sable party to a bill for the 
foreclosure of the mort- 
gage, or the execution of 
the trust. Vanhornv. 
Duckworth, 261. 


. The principle of equity in 


respect to parties, is, that 
all persons interested in 
the subject of a suit, ought 
to be before the Court, so 
as to be concluded by the 
adjudication, and thus will 
be avoided the vexation 
and expense of further lit- 
igation of the same mat- 
ter, by an omitted party in 
interest. Ibid. 


. A Court of Equity can no 


more dispense with proper 
parties to a case, than a 
Court of Law can; nor 
can the fact of there being 
no person qualified to pro- 
secute a legal claim before 
a legal tribunal, transform 
the case into an equitable 
one, and thereby give ju- 
risdiction to a Court of 
Equity. Davidson v Potts, 

, 272. 


PARTNERSHIP. 

. Where A and B, as co- 
partners, gave a note to 
C, and oe poe - 

nership of A an 

etic B i 

to pay all the debts, and a 












oa 


copartnership was 


Held, that this did not op- 
erate as an exlinguish- 
ment of the note, unless it 
Was so expressly agreed 
between B and © at the 
time their copartnership 
was formed, although it is 
alleged in the bill, that this 
note was to form a part of 
C’s stock in the firm.— 
Mitchell v Dobson, 34 
. Where two copartners 
give a bond to a third per- 
son, as between them- 


selves e:ch is considered in 
Equity as surety for the 
other, and, as such, is re- 
arded as a creditor and 
s a right to all his priv- 


ileges as one. Mosteller 
v bost, 39 
3. If A, one of the copart- 
ners, becomes insolvent, 
and B, the other partner, 
has to pay a debt from the 
firm, Bb has an equitable 


lien upon the bond, which | 
he bad given to A before | 
the commencement of the | 


copartnership, and if A 
assigns this bond to anoth. 


ex person, the assignee is | 
liable to the same equity. | 
which B had against A. | 


Ibid. 


PARTITION. 

. A decree had been made 
for a sale of land for par- 
tition, the land had been 
sola and the money order- 


ed to be distributed among 


the tenants in common. A 


INBLA. 


then | 
formed between B and C, | 











portion of the money not 
having been paid out, one 
of the tenants petitioned 
to be re-imbursed out of 
that portion, for certain 
taxes he had paid on the 
land. Held, that the Court 
could make no such order, 
because it would be con- 
trary to the order previous- 
ly made for distribution. 
Lewis, ex parte, 4. 


2. The right.of a tenant in 


common to partition of a 
legal estate, is as absolute 
in a Court of Equity, as in 
a Court of Law The 
Couris having concurrent 
jurisdiction, as to an actu- 
al partition, must adjudi- 
cate on the same princi- 
ples. Donnell v. Mateer, 

94. 


.In the case of a petition 


at law for an actual parti- 
tion, if the defendant wish- 
es to avail himself of an 
equitable defence, as, for 
instance, a claim: under a 
contract for purchase, he 
must obtain an injunction 
to stay proceedings at law, 
until the cause can 

heard in equity. Lbid. 


. If the application for par- 


tition be toa Court of Equi- 
ty, itis not sufficient for 
the defendant to rely upon 
his equitable grounds of 
defence in his answer. He 
ought, to entitle himself to 
his equity, to file a cross 
bil, for which the Court 
would allow him a reason- 
able time; but his failure 
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to do so, will not prevent 
him from filing a separate 
bill for relief, as the parti- 
tion affects the legal title 
only, and the share, as- 
signed in severalty, could 
still be reached. Ibid. 


PRACTICE ann PLEAD- 
ING. 

1. A clerk and master is not 
entitled to any specific fee 
for issuing a subpeena for 
a witness to appear before 
him to give his depesition. 
For such service he is to 
be compensated as the 
Court may think proper. 
Stokes v ewan, 33 


2. Where an injunction has 
been dissolved and the 
money has been collected 


by an execution at law, 
and paid into the Court of 
law, the Court of equity 
will, upon proper affidavits, 
direct the money to be 
paid into the office of the 
Clerk and Master of the 
Court of Equity; and 
where the interests of the 
plaintiffs at law are sever- 
al, the Court will direct, 
that the parts belonging 
to those, who are insolvent 
or removed out of the 
State, shall not be paid to 
them until they have given 
bond and security respect- 
ively; that they will re- 
fund the money, if the 
Court of Equity shall ulti- 
mately make a decree in 
favor of the plaintiffs in 
equity. And if the said 
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bonds shall not be given 
after due notice, the Clerk 
and Master of the Court 
of Equity shall lend out 
the money upon bond and 
good security, to be subject 
to the future orders of the 
Court of Equity. Mc- 
Dowell v Simms, 50 
. On a demurrer to a bill 
a defendant is not confined 
to the causes of demurrer 
assigned in it, but may in- 
sist ore tenus on others.— 
Vanhorny Duckworth,261 


PRINCIPAL anv AGENT. 
1. An agent, who renders no 


account, is entitled to no 
compensation for his ser- 
vices, nor is he entitled to 
charge for the particular 
payments made for his 
principal, without showing 
that, upon a settfement of 
the transactions of his a- 
gency, such an amount is 
due to him. Motley v Mot- 
ley, 211. 
. The principle is well set- 
tled, that if an agent or 
trustee convert the prop. 
erty confided to him, the 
principal or cestut que 
trust may, at his election, 
ratify the transaction, and 
claim whatever profit is 
made by it. Ibid. 


SPECIFIC PERFORM- 
ANCE. 


1. When, in a contract for 


the conveyance of land, 
the land is described as 
“lying on the south-west 
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side of Black River, ad- 
joining the Jands of Wil- 
liam Hofford and Martial:” 
Held, that the description 
was sufficiently certain to 
entitle the bargainee toa 
specific performance of the 
contract. Kitchen v Her- 
ring, 190. 
. Though it appear that the 
Jand contracted for is chief- 
ly valuable on account of 
- the timber, yet Equity will 
decree a specific perform- 
ance. Ibid. 

. The principle of specific 
performance is adopted, 
not because the land is fer- 
tile or rich in minerals, or 
valuable for timber, but 
because it is iand—a favor- 
ite and favored subject in 
England, and in every 
country of Anglo-Saxon 
origin. bid. 

. A made a parol contract 
for the purchase of land 
from B, for which he paid 
by delivering a horse, and 
also a bond on one M, 
which he caused to be 
made payable to B. M 
died insolvent, the bond 
remaining uncollected.— 
Held, on a bill for specific 
performance or compensa- 
tion, to which B pleaded 
the statute against parol 
contracts for land, that A 
was entitled to compensa- 
tion ; that so far as related 
to the horse, if that had 
been the only subject of 
controversy,A would have 
had no relief in equity, as 





he could have had com- 
plete redress at law, upon 
the recision of the con- 
tract; but as he had no 
redress as to the bond, the 
Court would entertain ju- 
risdiction as to that mat- 
ter; and, thus taking ju- 
risdiction of part of the 
case, would take jurisdic. 
tion of the whole, and grant 
the relief prayed for.— 

Chambers v Massey, 288. 

TRUSTEES. 


. Under some circumstan- 


ces, a trustee, although re- 
stricted to the expenditure 
of the profits of the trust 
property, may be at liber- 
ty to anticipate, by spend- 
ing, under an emergency, 
more than the profits of 
the current year; as if 
there be a dearth and con- 
sequent failure of crops 
or some extraordinary 
sickness, making it neces- 
sary to incur heavy med: 
ical bills; but, in such 
case, the evidence of this 
emergency must be aver- 
red and proven, and a 


full account rendered.— 


Downey v Bullock, 102 

It is an inflexible rule, 
that, when a trustee buys 
at his own sale, even if he 
gives a fair price, the ces- 
tui que trust has his elec- 
tion to treat that sale as a 
nullity, not because there 
ts, but because there may 
be, fraud. Brothers v 
Brothers, 150 


3. Dealings between a trus- 
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tee and a cestui que trust, 
in reference to the trust 
fund, are not prohibited ; 
but are watched in this 
Court with great jealousy, 
and the trustee is required 
to shew affirmatively, that 
the dealings were fair and 
for a reasonable consider- 
ation, so as to exclude all 
suspicion that any advan- 
tage was taken of the in- 
fluence, which the relation 
in mest cases creates.— 
Allen v Bryant 276 
VENDOR anv VENDEE. 
1. A vendor, who has parted 
with his title to land, has 
no equitable lien on the 
land for the purchase mo- 
ney. Cameron v Mason, 

180. 
. Where it appeared that, 
upon a treaty for the sale 
of a tract of land, quanti- 
ty entered essentially into 
the treaty, and the parties 
meant to contract for the 
land, as containing a cer- 
tain quantity, and not as 
supposed to contain it or 
thereabouts; and it turns 
out that the deed, execu- 
ted in pursuance of this 
treaty, conveys more or 
less than the quantity be- 
lieved to exist, a Court of 
Equity, though there be 
no fraud, ought to relieve 
either party, upon the 
ground of surprise and 
mistake of both parties.— 
Pharr v Russell, 222, 
. A purchaser, when he dis- 
covers that a fraud has 











323 








been practised on him, or 
that the other party has, 
by his conduct, prevented 
hin from enjoying the 
fruits of his purchase, must, 
to entitle himself to relief 
in a Court ot Equity, im- 
mediately give notice to 


‘the vendor, that he will no 


longer be bound by his 
contract, but will rescind 
it. Alexander v Utley, 242. 


WIDOW. 


. Before the assignment of 


dower, a widow is not sei- 
zed of any portion of the 
real estate of her husband, 
and cannot, therefore, con- 
vey any title at law to it. 
She, can, however, make 
such a contract concern- 
ing it, as equity can and 
wil, under certain circum. 
stances, enforce. Potter v. 
Everitt, 152. 


. When a widow has dower 


assigned jer in a tract of 
land,the reversion of which 
is divided among several 
diflerent reversioners, she 
has in general a discretion- 
ary right to get wood for 
repairs, fire wood, &c., 
from what part of the land 
she pleases. But, it seems, 
that, in an extreme case, 
where the widow acts out 
of mere caprice and par- 
tiality, with a view to fa- 
vor one at the expense of 
the other, a Court of Equi- 
ty might be induced to in- 
terfere. Dalton y Dalton, 
197. 









